[image: image3.png]A

CHEMICAL INDUSTRIES EDUCATION & TRAINING AUTHORITY




PO BOX 961 AUCKLAND PARK 2006 ( 2 CLARMART ROAD RICHMOND 2092 JOHANNESBURG
Telephone (011) 726-4026 ( Fax (011) 726-7777 ( info@chieta.org.za ( www.chieta.org.za


ETDQA Communication 16/2010 
Attention:
CHIETA ACCREDITED EMPLOYERS OF APPRENTICESHIP TRAINING

CHIETA STAKEHOLDERS, REGIONAL MANAGERS, QA MANAGER, LEARNERSHIP MANAGER, NATC MEMBERS, PST MEMBERS
From:

Ayesha Itzkin, ETDQA Executive Manager

Cc:

Ernest Fazel, CHIETA Chief Operations Officer

Juanita Wilkins, CHIETA Apprenticeship Training Co-ordinator
Date:

6 October 2010
SUBJECT:
BASIC CONDITIONS OF EMPLOYMENT ACT, NO 75 OF 1997: INVESTIGATION INTO SECTORAL DETERMINATION NO 5: LEARNERSHIPS
1.
BACKGROUND

In terms of section 52(1) of the Basic Conditions of Employment Act, No. 75 of 1997, the Minister of Labour directed the Employment Conditions of Commission (ECC) to investigate the conditions of employment and wages for Sectoral Determination No 5, learnerships as well as internships.
The Employment Standards Directorate of the Department of Labour (ECD) conducted three (3) information gathering sessions with different interested parties. However some interested and affected parties were not aware of these consultations. This is one of the reasons why the Department of Labour called another meeting on 01 October 2010.
The Department of Labour met with the Department of Higher Education and Training and all interested SETAs on 1 October 2010 during which time the draft Sectoral Determination No 5, learnerships (draft Determination) was tabled for inputs.
It must be noted that the Department of Labour only scheduled the meeting for 10:00 – 12:00, which limited discussions.
This Communication serves to inform all CHIETA employers and accredited providers working with training on learnerships and apprenticeships about the meeting held by the Department of Labour with SETAs and the DHET on 1 October 2010, The discussions are summarized for your information, You are requested to provide input into these discussions to ensure that the Sectoral Determination will serve the needs of employers and workers. 
See Government Gazette No. 33086 of April 2101, attached below This Communication 16 refers to the attached draft Sectoral Determination and should be read together with it.
2.
OUTCOME OF THE MEETING HELD ON 1 OCTOBER 2010 
The Department of Labour presented an overview on the proposed draft Determination. The SETAs raised a concern after the presentation that the majority of the SETAs only received the draft Determination during the meeting. 
The Department of Labour proposed that the meeting should discuss the draft Determination and provide formal inputs into the draft Determination before or on 31 October 2010.

During the meeting the SETAs raised inter alia the following issues. They were deliberated upon and a way forward was agreed on each issue:
2.1 General: 
Discussions held on General issues:

· How will the revised Sectoral Determinations relate to the new Learnership Regulations that will be drafted soon? Is there a working relationship between the two working groups to ensure synergy between the revised determination and regulations?

· Did the Department of Labour align the draft Determinations to related Acts and structures, e.g. the Basic Conditions of Employment Act, Unemployment Insurance Fund and Tax Act.
· A clear distinction should be made between an employee and a learner to clarify inter alia deduction of TAX and UIF.

2.2 Scope of Sectoral Determination (section 2): 
Discussions:

· The draft Determination only referred to learnerships, whilst the Notice No 270 (the Notice) as published on 7 April 2010 referred to the investigation of the conditions of employment and wages for learnership and internships. 
· Limiting the scope of the draft Determination to only learnership and internships and it does not address the full spectrum of learning programmes as defined in the Skills Development Amendment Act No 37, of 2008 (SDAA), mean that the ECC will need to again review the revised Sectoral Determination after the Minister repeals the Manpower Training Act, No 56 of 1981.  
Agreed way forward:
· The terms of reference in the Notice should be amended to include all learning programmes as defined in the SDAA. 

2.3 Definitions (section 1): 

Discussions on the definitions :

· The definitions in the draft Determination has not been updated to be in line with the definitions as in the SDAA or any other related Acts and Regulations. 

· The draft definitions are limited to defining terms relating to learnerships only and not to all learning programmes as defined in the SDAA.
Agreed way forward:

· The stakeholders must be requested to propose possible changes to the definitions and the inclusion of additional definitions that will cover the amended scope of coverage.
2.4 Learner Allowance (section 3): 

Discussions:

· Sectors have different definitions of a minimum wage. This should be taken into consideration when proposing a minimum learner allowance.

· It seems from the draft Determinations that a “qualified wage” at present only refers to learnership wages and not to internship allowances. This must be looked at again.
· The Wage Structure should not include a minimum allowance per week (column 4) but only a percentage of qualified wages to be paid as an allowance (column 3).
· The minimum allowance should be linked to the CPIX.

· The minimum allowance per week should be increased across all NQF levels. No consensus could be raised amongst the SETAs what the increase should be.
· A fixed scale of minimum allowance per week across groups of NQF levels should be paid. One allowance should be paid for NQF level 2-4, one for NQF level 5-8.

· Interns should be paid an allowance of R70 000 per annum.

· No reference is made to Bargaining Councils that in most sectors determine the minimum allowance for apprenticeships. This link should be considered
Agreed way forward:

· Individual learner allowance tables should be developed for each learning programme (i.e. learnerships, apprenticeships, etc) as defined in the SDAA.
2.5 Maternity leave (section 24): 

Discussions:

· The learner is not defined as an employee. The learner therefore cannot be entitled to maternity leave or payment during the period of maternity leave.
· The learnership contract is for a period of 12 months. The provider and employer are therefore only contractual obliged to employ and train the learner during the contract period. Maternity leave will not only reduce the Contract period to 8 months, but will also impact on the scheduling of institutional and experiential training.
Agreed way forward:

· The word Learner should be clearly defined to determine if a learner should be seen as an employee with the same benefits and deductions as other employees or a learner with no benefits and deductions.

PROPOSED WAY FORWARD BEFORE PROMULGATION
The Department of Labour informed the meeting that the following activities need to be conducted before the revised Sectoral Determination will be signed off and promulgated:

Consultation with learners and employers:
1 October 2010 – 31 October 2010 or November.

Compile Departmental Report:



1 November 2010 – 30 November 2010

Meeting with SETAs to discuss Departmental Report:
1 November 2010 – 30 November 2010
ECC deliberations:





1 December 2010 – 31 January 2011

Sign-off and promulgation:




1 February 2011 – 31 March 2011

The Department of Higher Education and Training raised a concern about the DoL’s statement that the revised Sectoral Determination will not be published for public comment after the ECC deliberations. 

The Department of Labour reminded the meeting that the SETAs are representing their sectors, but that they will raise SETAs concern with the ECC.

REQUEST TO CHIETA STAKEHOLDERS
Taking into consideration that the revised Sectoral Determinations will in all likelihood not be published for public comment, the CHIETA stakeholders are urged to provide input into the draft Determination (see attached draft Determinations).
All inputs should sent to Lindiwe Mazibuko at lmazibuko@chieta.org.za not later than 22 OCTOBER  2010. The CHIETA will consolidate the inputs and present to the ECC for consideration. We are giving you enough time to consult within your companies and with your labour counterparts where needed.
It is very important to our stakeholders assist the CHIETA in this regard, as these pieces of legislation have far reaching consequences.
DOUBLE CLICK TO OPEN THE DRAFT SECTORAL DETERMINATION BELOW
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